BEFORE THE HEARING EXAMINER
FOR CITY OF KENNEWICK
In the Matter of the Application of
)
Tri-Cities Development, LLC (Matt Smith) )
for Preliminary Plat Approval
)
)
(Apple Valley Phase 5)
_____
__ )

No. FILE NO: PP 19-03/PLN-201903067
ORDER OF
RECONSIDERATION

On January 28th, 2020, the Hearing Examiner of the City of Kennewick issued approval of a
request for a preliminary plat subdivide 24.56 acres into 52 lots and five tracts on Low Density
Residential property located at 3426 S. Young, Kennewick, Washington. Approval was granted
subject to compliance with 25 conditions.
On February 4th, 2020, pursuant to the City of Kennewick Hearing Examiner Rules of Procedure
for Public Hearings on Land Use Permit Applications and Appeals the City filed a Motion for
Reconsideration of the January 28th, 2020 Decision. The City’s Motion, supported by numerous
exhibits identified below, was filed by the City Attorney’s office who contended that procedural
and substantive errors had been made by the Hearing Examiner.
Exhibits
The post hearing exhibits submitted by the City are:
24 and 25
E-mails from planning staff and the applicant’s attorney indicating the times of
the emails
26.
Conceptual Southridge Land Use Plan”
27.
Graphic depicting the 2008 Comprehensive Plan Transportation System Plan
Projects
28.
Graphic depicting the 2012 Comprehensive Plan Capital Facilities Analysis”
29.
Graphic showing the four alternatives reviewed in the Ridgeline Alignment Study
completed by McKay & Sposito for the City in 2017
30.
Graphic of 2018 Transportation System Projects
31.
Grading plan for Apple Valley
32.
Graphic showing the alignment of the half street construction of Ridgeline from
the Village at Southridge development to Apple Valley Phase 5
33.
Apple Valley Grading Permit
34.
February 14th, 2020 letter from Cary M Roe City of Kennewick Public Works
Director
The post hearing exhibits submitted by the Applicant are:
35.
February 13th 2020 Response from Kenneth Katzaroff,
36.
February 14th 2020 e-mail from Matt Smith
All of these identified exhibits and all exhibits identified in the January 28th, 2020 Decision are
part of the official record of this proceeding.
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Issues presented in Motion for Reconsideration
I.
Procedural issues submitted by the City (as presented in the City’s Request for Reconsideration)
1. On January 8, 2020, the City mistakenly agreed to cancel the January 13th date for the

2.

3.

4.

5.
6.

continuation of the open record hearing for this application as city staff believed that the
City had reached an agreement with the applicant regarding the development of Ridgeline
Drive. The communication regarding the cancellation was communicated to the Hearing
Examiner on January 8, 2020. See, Exhibits 18 and 18(a).
As a result of its discussions with the applicant on January 8, 2020, staff submitted an
amended traffic memo dated January 9th as well as an addendum to the staff report also
dated January 9, 2020. Those items noted as Exhibits 19 and 20 were submitted to the
Hearing Examiner at 4:48 p.m. on January 9, 2020. See attached as proposed Exhibit 24
a copy of email from planning staff to the clerk for the Hearing Examiner.
On January 9, 2020 at around 4:58 p.m. the letter from the applicant’s attorney (dated
January 8, 2020) was submitted to the Hearing Examiner and the City. See attached as
proposed Exhibit 25 a copy of the email. The City would not have agreed to the
cancellation of the January 13th hearing date had it seen the attorney letter on January 8th,
rather than at the end of the day January 9th.
In Exhibit 22 of the Findings, Conclusions and Decision, the Hearing Examiner Order
dated January 21, 2020 requested clarification from the Applicant regarding the
conflicting position of the Applicant’s attorney’s letter of January 8, 2020 and the City’s
January 9, 2020 Addendum to the Staff Report. The Hearing Examiner’s Order did not
afford that same opportunity to the City.
The Applicant submitted a second letter from its attorney dated January 24th and the
Hearing Examiner issued the present decision on January 28th.
The record is incomplete due to the cancellation of the January 13th hearing date.
Further, the City should have been given an equal opportunity to address the clarification
request from the Hearing Examiner in its January 21, 2020 Order. Because of the errors
in the process, it is the City’s position the Hearing Examiner’s decision was not based on
the record, but rather the assertions contained in the applicant attorney’s letters.

The Motion (Request) for Reconsideration based on the alleged procedural deficiencies is
denied.
The Hearing Examiner did not participate in any manner with the discussions between the
City and the Applicant on January 8th and 9th and all misunderstandings set forth in the above
City Motion are the result of those negotiations. The January 28th, 2020 Decision will not be
overturned or amended based on those alleged errors of procedure.
In addition, the City argues that it was not given an equal opportunity to comment on the
Appellant’s clarification dated January 24th, 2020. While no procedure was established at
that time for the City to respond, the City has used the instant process of Motion for
Reconsideration to set forth its arguments. Any unfair process or treatment has been
remedied.
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II.
Errors of Interpretation claimed by City and set forth in the City’s Request for Reconsideration
The following arguments were submitted by the City:
1. The extension of Ridgeline Drive westerly of Sherman Street is not an unplanned “road
to nowhere.” The City is required to plan for growth and anticipate the need for
infrastructure to serve future growth via the Growth Management Act. This critical
collector road extension has been planned for many years, and included in several City
documents, including the 2005 Southridge Subarea Plan, the 2008 and 2018 adopted
Transportation System Plan(s), several Six-Year Transportation Improvement Plans, the
2012 South Kennewick Industrial Area Urban Growth Area Expansion Capital Facilities
Analysis, and was extensively studied in the 2017 Ridgeline Alignment Study, which
included significant analysis and public involvement. See attached associated proposed
exhibits 26-32.
2. The extension of Ridgeline Drive is a key link in the future transportation system that
will serve the expanding Southridge area, including a funded interchange at the
US395/Ridgeline intersection, and a future Interstate 82 overpass/interchange for future
Georgia Street, east of the Amon Canyon. Ridgeline Drive will complete a roadway
network that will create a grid and connectivity, while discouraging cut-through traffic on
local subdivision streets. Without it, the area between Bob Olson Parkway and Interstate
82 would develop as a series of unconnected dead-end roads, with poor emergency
response times, among other concerns.
3. Future phases of Apple Valley show a planned connection to the extension of Ridgeline
Drive at Zimmerman and Colorado streets. See Applicant’s attached Grading and
Erosion Control Plan for Apple Valley, Phases 5-9 (January 2019). The Apple Valley
development, along with other future developments, is creating the need for Ridgeline
Drive west of Sherman. See attached proposed Exhibit 33.
4. The City is not requiring the full buildout of Ridgeline Drive by the Applicant. Per KMC
17.20.010(2)(g), (h) and consistent with other development applications, the City requires
the developer to do half-street improvements and dedication of right-of-way along their
property frontage only.
5. The City has made a reasonable effort to plan to connect the portion of Ridgeline Drive
along Apple Valley Phase 5 easterly to Sherman Street and the City’s existing
transportation system. The developer for the Village at Southridge, immediately south of
Apple Valley has indicated his next phase of development will be constructed by 2021,
which per City requirements will include construction of the south half-street of
Ridgeline Drive along his frontage from Sherman Street to approximately 1,430 feet
west. At that point the Apple Valley Phase 5 frontage portion of Ridgeline Drive will no
longer be an isolated section of road (See attached Ridgeline Exhibit A). In addition, the
City has offered to use its own funds to construct the remaining north half-street of
Ridgeline Drive east of Phase 5 to Sherman Street, when it becomes necessary.
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Therefore, Ridgeline Drive does in fact have a reasonable and doable future connection to
the rest of the City’s transportation system.
6. The City has had no discussions with the Kennewick Irrigation District over the future
potential crossing of the Amon Canyon wasteway. However, if that portion of Ridgeline
Drive is ever constructed in the future, it would be performed by the developers who own
that land. KID only has an easement for the wasteway, so there would be no
condemnation of KID necessary for this action, only the accommodation of wasteway
flows through a culvert.
It should be noted that the City understands that Ridgeline Drive may never connect
across the Amon Canyon; however, there is still great public benefit for the extension of
Ridgeline Drive between Amon Canyon and Sherman Street, and to connect with a future
Georgia Street interchange with Interstate 82 that will serve both Southridge and the
future Urban Growth Area south of I-82.
7. As for the nexus issue, Ridgeline Drive abuts Phase 5 of the Apple Valley Development,
as well as Phases 6-9 as noted in the Grading Permit issued to the Applicant, this portion
is not isolated but rather a part of the planned transportation system for the Southridge
Improvement Area, which includes the next phases of the Apple Valley Development.
Development of Ridgeline Drive will accommodate the new vehicle traffic generated by
their entire development. In this case, the City is asking only for frontage improvements
along the actual development, and not offsite improvements. As Apple Valley develops
all of their phases, new roads like Ridgeline Drive and Colorado Street are necessary and
appropriate to serve the new development and promote connectivity, and to provide
options that do not force traffic through residential neighborhoods.
Decision on the Motion for Reconsideration of substantive issues.
In addressing the Motion of the City, federal and state court interpretations of similar issues
has been relied on. The requested condition made by the City is to require the Applicant to
develop the portion of Ridgeline Drive along the frontage of the Applicant’s property. Key
issues are the Applicant’s design does not call for any plat or lot access off Ridgeline Drive,
and, the design of the road extension would include a portion of property that the Applicant
has no control, and the City has not provided timelines for the extension.
The City’s position is that Ridgeline Drive is part of a transportation system in the southwest
section of Kennewick. (A summary of the plans for that part of the City and the need for a
developed Ridgeline Drive are set forth in section II. #2 (above))
The key issue is the extent of the legal responsibility of the Applicant for participation,
including partial construction of Ridgeline Drive. In the January 28th, 2020 approval
decision, the Applicant was not required to participate in the extension of Ridgeline Drive
that fronted its property. Conclusions 9 through 12 set forth the reasoning of the Hearing
Examiner in not adopting the recommendation of the City for this improvement. To support
this decision federal and state court interpretations of similar issues were analyzed. The key
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federal case was Dolan vs. City of Tigard, 512 US. 374 (1995) and the Washington case was
Burton vs. Clark, 91 Wn. App. 525 (1998). These cases support the denial of the condition of
Ridgeline Drive extension.
In Dolan v. City of Tigard, supra, the United States Supreme Court established that approval
of a land-use permit that was conditioned on dedication of property to the government is not
allowed without: 1) A showing of nexus, as required by Nollan v. California Coastal
Commission, 483 U.S. 825, 836, 107 S.Ct. 3141(1987); and 2) rough proportionality between
the government’s demand and the effects of the proposed land use.
In the Washington Burton case, citing Dolan, the Court of Appeals held “The Dolan Court
said that to evaluate Dolan's takings claim, it had to “determine whether the ‘essential nexus'
exists between the ‘legitimate state interest’ and the permit condition exacted by the city.”
In making this holding the Court said:
… the government must show that its proposed solution to the identified public
problem is “roughly proportional” to that part of the problem that is created or
exacerbated by the landowner's development. Thus, as already seen, the Dolan
Court posed the question, “[W]hat is the required degree of connection between
[1] the exactions imposed by the city and [2] the projected impacts of the
proposed development.” (Court cites Dolan, 512 U.S. at 375) It answered by
saying that the required connection was a “reasonable relationship” best described
by the term “rough proportionality,” and that the government “must make some
sort of individualized determination that the required dedication is related both in
nature and extent to the impact of the proposed development.” (Court cites Dolan,
512 U.S. at 391). The Washington Supreme Court ruled similarly in Sparks v.
Douglas County, 127 Wash.2d 901, 907, 904 P.2d 738 (1995). where it noted that
a regulatory exaction must be “reasonably calculated to prevent, or compensate
for, adverse public impacts of the proposed development.” Sparks, 127 Wash.2d
at 907, The purpose, once again, is “to bar Government from forcing some
people alone to bear public burdens which, in all fairness and justice, should be
borne by the public as a whole,” (Court cites Dolan, 512 U.S. at 384, 114 S.Ct.
2309; Nollan, 483 U.S. at 835 n. 4, 107 S.Ct. 3141), while at the same time
leaving government free to require a developer to rectify public problems insofar
as the developer has created such problems.
While Nollan and Dolan on the federal level and Burton in the state of Washington involved
the government’s seeking real property from the developers, it was not clear if other types of
conditions of land-use approval imposed by the reviewing governmental body were subject
to the constitutional tests of those cases. This question was answered in a 2013 decision by
the US Supreme Court in Koontz v. St. Johns River Water Management District, 570 U.S.
595, 133 S.Ct. 2586, (2013). In a close 5-4 decision, the Court held that “monetary
exactions,” potentially including building permit fees or impact fees, must satisfy the Nollan
and Dolan requirements.
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In the instant case, the City’s recommended condition that the Applicant extend Ridgeline
Drive would involve monetary expenditures of the Applicant that would fall under the
Koontz limitation. The Applicant has not proposed access to Ridgeline Drive. The Applicant
would be subject to the City’s acquisition of other property in order to complete the
extension. The final restriction for the condition of the improvement is that the City has not
finalized or approved any construction of the street. For at least approval of the plat, the
Applicant cannot be required to pay for part of the extension.
In light of the above, the Motion for Reconsideration is denied and the January 28th, 2020,
Decision remains as stated.
Dated this 2nd day of March, 2020.
James M. Driscoll
Kennewick Hearing Examiner
.
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February 13, 2020

Kenneth Katzaroff
T: 206-405-1985
C: 206-755-2011

James M. Driscoll
Hearing Examiner
City of Kennewick
210 W 6th Avenue
Kennewick, WA 99336
RE:

Apple Valley Phase 5 - File Nos. PP 19-03/PLN-2019-03067; Response to
Request for Reconsideration

Dear James:
As you know, this firm represents the applicant (“Mr. Smith”) for the above referenced
matter (“Apple Valley”). This letter (“Letter”) responds to the City of Kennewick’s (the “City”)
Request for Reconsideration (“Request”) and is filed in compliance with the Hearing Examiner’s
Order Setting Schedule for Motion of Reconsideration dated February 4, 2020. We ask that the
Hearing Examiner deny the City’s Request or affirm the Findings, Conclusions and Decision
issued on January 28, 2020 (the “Decision”).
The Hearing Examiner correctly determined that any requirement to build or extend
Ridgeline Drive was not supported by Washington state law and failed the “essential nexus”
requirements articulated in Dolan v. City of Tigard, 512 U.S. 374 (1994). We join in the Hearing
Examiner’s comprehensive and legally correct analysis in Conclusions based on Findings
numbers 9-12 of the Decision.
The City’s Request is disingenuous and revises the actual facts and circumstances
surrounding the application and discussion by Mr. Smith, myself, and the City. To the extent
necessary, we respond to the City’s Request below:
Proper Procedures Were Followed
On January 6*, 2020, Mr. Smith and I attended a telephone conference meeting with the
Public Works Department regarding the proposed requirement to build portions of Ridgeline
Drive. As previously described in my letter dated January 8**^, 2020 and in my letter dated
January 24, 2020, during that meeting, the Public Works Director, Mr. Cary Roe, asserted that
the City was proposing to require Mr. Smith to build certain portions of Ridgeline Drive as a
condition of approval for Phase 5 of the Apple Valley Subdivision. Both Mr. Smith and myself
objected to the condition and a discussion ensued as to why such a requirement would be an
unconstitutional exaction because it constituted a requirement to build a road to nowhere. At that
time, Mr. Smith informed staff that he would consider the newest proposal (to build half-street
improvements) and I informed staff that a letter would be included from my offices challenging
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James M. Driscoll
February 13, 2020
Page 2
the imposition of any requirement to extend or build Ridgeline Drive. That letter was then was
then submitted - through planning staff - to the record and the Hearing Examiner on January 8*,
2020.
Also discussed on the January 6“’, 2020 conference call, was that the City and Mr. Smith
had both agreed to forego the January 13*, 2020 hearing and to instead proceed in writing only.
This was despite my assertion that any requirement for construction or extension of Ridgeline
Drive would likely constitute an exaction and would fail under established precedent.' The City’s
Request indicating that they were surprised by my written opposition or that they believed an
agreement had been reached is disingenuous.
The City’s claim that there was “erroneous procedure” is incorrect and provides no basis
for reconsideration under the Kennewick Municipal Code 4.02.130, and should therefore be
denied.
Response to Additional Claimed “Errors of Fact” and Infomiation
The City’s records include nearly 15-years of comments in opposition to this exaction.
Mr. Smith has long participated in the in the Southridge Sub-Area planning process, including
the proposed alignment of Ridgeline Drive, including testifying or participating in virtually all
meetings on the subject. A consistent theme has been that the proposed alignment was un
needed, unrealistic, and unfeasible because it would require tens or hundreds of thousands of
cubic yards of cut and fdl.
This is on top of the fact that the actual property required to connect the road is not within
the power or authority of Mr. Smith or the City. Simply put, the City’s condition to build a
portion of a land-locked, unconnected street improvement is a road to nowhere. Further, the City
seems to believe that other potential development, which may or may not occur by another third
party (developer for the Village at Southridge) may, in the future, also be required to build
additional portions of Ridgeline Drive, potentially sometime in 2021. Request at 3, #5.
However, that application is not before the City at this time - and may never be before the City.
The City is not legally allowed to strong-ann and force exactions of unrelated and
unconnected road systems, particularly when no related pennitting requests or plans are before it.
Such a reliance on speculative occurrences is unreasonable and unsupportable. We understand
that the City has extensive planning process that includes a line on a map where it would like to
see Ridgeline Drive built, however the City has never taken a serious look at what the
construction of that road would require or how to see it come to fruition.

' It is worth reiterating that Mr. Roe also asked if Mr. Smith would be willing to bond for the improvements and to
re-bond after the statutory authorized two-year period. After admitting that the road would not be built within two
years, Mr. Roe asked if Mr. Smith would be willing to engage in a development agreement to “get around” RCW
58.17.130.
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Of note, the City’s Request ignores the fact that no connection exists to the east of the
property, where a current residential home exists. Perhaps worse, to the west, the City admits
that it has had no discussion with the required property holders, and, in fact, notes that
connection of Ridgeline pursuant to that plan may never occur. (“.. .if that portion of Ridgeline
Drive is ever constructed in the future {emphasis added) Request at 3, #6.)
As the Hearing Examiner pointed in Conclusion 10, the City has also failed to identify
any public problem that the building the isolated road would solve. In its Request, the City again
fails to identify any public problem - other than a reference to the City’s Transportation Plan.
That reference is insufficient because the City fails to identify any practical way or solution by
which this isolated portion of Ridgeline Drive would ever connect to the City’s system.
One simple fact remains: the City has asked Mr. Smith to construct an isolated piece of a
road that has no connection to the rest of the transportation system. That request is contrary to
established precedent and may not be imposed as a condition to the application under
consideration.
We ask that this Hearing Examiner either deny the City’s Request or affirm the Decision.
Very truly yours,

cffT) (t—
J. Kenneth Katzaroff
JKKA
Cc: Lisa Beaton, City Attorney
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